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L PRELIMINARY STATEMENT

Slipknot, Incorporated ("Slipknot NY"), a New York corporation, and SK Productions,

LLC ("SK LLC"), a New York limited liability company (collectively "Moving Defendants"),

respectfully submit this reply memorandum of law in further support of Moving
Defendants'

Motion To Dismiss Counts 2 and 3 of the First Amended Complaint ("FAC"), pursuant to C.P.L.R.

§§3013, 3014, 3016 and 3211(a)(7), for failure to state a cause of action.

Plaintiff Christopher Fehn's ("Fehn") opposition brief only confirms that Fehn does not

have any valid claims or causes of action against the Moving Defendants, or against any of the

defendant Slipknot corporate entities for that matter. Fehn's purported claims, as alleged in

Counts 2 and 3 of the FAC, are entirely based upon his claims against the alleged Iowa general

partnership (the "Partnership"), of which Fehn claims to be a general partner, and which he alleges

ran the business of the Slipknot band. Fehn alleges in the FAC and in his opposition brief that this

Partnership subsequently created corporate entities, including Moving Defendants, to carry out the

business of the band; however, he fails to articulate any wrongdoing by those entities. In fact, he

does not allege any conduct whatsoever by these entities. At most, he alleges that at the

Partnership's direction he performed unspecified services for the Slipknot corporate entities,

although he admits that he does not know what work he performed and for what entity. (Opp. Br.

at 8). Additionally, Fehn fails to describe any particulars of any implied in fact contract with the

Slipknot corporate entities; what services he performed for which entity; how any corporate entity

breached any implied agreement or how any corporate entity was unjustly enriched or benefitted

The defendant Slipknot corporate entities include Moving Defendants as well as defendants Slipknot, Incorporated,
a California corporation; Knot Merch LLC, a Delaware corporation; SK Touring, Inc., a Delaware corporation; and
Knot Touring LLC, a Delaware limited liability company.
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in any way from his alleged services. Finally, Fehn's contention that the business of the Slipknot

band was conducted through the Partnership defeats his claims against the Slipknot corporate

entities because a partnership may not conduct its business in a corporate form. For all these

reasons and as further discussed below, Counts 2 and 3 of the FAC should be dismissed.

II. LEGAL ARGUMENT

A. Fehn Fails To State A Claim In Counts 2 And 3 Of The First Amended

Complaint Because He Does Not Provide Sufficient Particulars Of Any
Actionable Conduct By Any Of The Corporate Entities Including The Moving
Defendants

C.P.L.R. 3013 requires that statements in a pleading "be sufficiently particular to give the

court and parties notice of the transactions, occurrences, or series of transactions or occurrences,

intended to be proved and the material elements of each cause of action or
defense."

Even

accepting all of Fehn's allegations in the FAC as true, Fehn nevertheless fails to satisfy this

requirement. In fact, in his opposition brief, Fehn essentially acknowledges that he failed to plead

sufficient facts to state his causes of action against the Moving Defendants, and he states the reason

for this is that the "details and facts are solely within the possession of the Defendants
themselves,"

and that he pled particular facts insofar as the facts are available to him. (Opp. Br. at 2, 6). This is

not sufficient to state a claim, and demonstrates that Fehn's specious causes of action against the

corporate entities (Count 2 and Count 3) are nothing more than a fishing expedition.

Also, Fehn's contention in his opposition brief that he did plead specific facts about the

"creation, management and operating of the various Slipknot corporate
entities"

(Opp. Br. at 7), is

patently false. At most, he alleges in the FAC that the business of the Slipknot band was operated

as a Partnership under Iowa law, and that the Partnership formed and operated multiple corporate

entities, which entities carried out unspecified aspects of the Partnership. (FAC ¶47; Opp. Br. at

2-3).
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Fehn also concedes that he "is not now and has never been an owner, shareholder, member,

manager, officer, director, hold any interested in or had any knowledge of the business of, assets

of, or operations
of"

the Moving Defendants or any of the other Slipknot cooperate entities. (FAC

$55, Opp. Br. at 3). Fehn further alleges that he performed some undefined services for the

Partnership and its alleged "successors in
interest."

(FAC ¶79-80, Opp. Br. at. 3). He does not

allege what services were performed and for what entities, let alone what services he performed

for the Moving Defendants. Based upon these vague allegations, Fehn has unquestionably failed

to allege any facts, let alone provide sufficient particulars, that would support his claims for breach

of implied in fact contract or unjust enrichment. (See C.P.L.R. 3013). Indeed, he has failed to

allege or plead any facts about how the corporate entities, including the Moving Defendants,

engaged in any wrongdoing or caused any harm. Again, all his claims lead back to the alleged

Iowa Partnership, the entity that he alleges ran the business of the band, created the corporate

entities, and allegedly directed Fehn to perform services for those entities. He does not allege any

actual wrongdoing by the corporate entities.

The cases relied upon by Fehn in asking this court to forgive his failure to plead sufficient

facts only hurt Fehn's argument. For example in Pludeman v. N. Leasing Sys., Inc., 10 N.Y.3d

486, 489 (2008), the sole issue before the court was whether the plaintiffs therein sufficiently

pleaded a cause of action for fraud against individually-named corporate defendants pursuant to

CPLR 3016(b). Fehn's reliance on Pludeman is misplaced as that case involved a claim for fraud,

and Fehn has not brought such a claim here. Rather, the claims at issue here are for breach of

implied in fact contract and unjust enrichment. Nonetheless, the Pludeman court held that

plaintiffs sufficiently pled a cause of action for fraud because they provided sufficient detail in the

complaint, such as that they entered into lease agreements for POS terminals that, through

3
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defendants'
deceptive practices, hid material and onerous lease terms. The plaintiffs further pled

that
defendants'

deceptive practices included presenting them with what appeared to be a one-page

contract covering all of the material terms of a contract, but concealed three other pages below.

The plaintiffs later discovered items concealed in the other pages such as certain lease requirements

and a no cancellation clause, a no warranties clause, absolute liability for insurance obligations, a

late charge clause, and provisions for
attorneys'

fees and New York as the chosen forum.

Pludeman, 10 N.Y.3d at 489. Thus, it is clear that unlike Fehn, the plaintiffs inPludeman provided

sufficient detail to state their claim for fraud.

Fehn's quoted language from the unpublished Trial Court Order in an action to recover

unpaid legal fees, Rose v. Croman, No. 159165/2014, 2015 WL 1958814, 2015 N.Y. Slip Op.

30704(U) (N.Y. Sup. Ct, New York County Apr. 28, 2015) (a copy of which is attached hereto),

is even more misplaced. In his opposition brief, Fehn quoted language from that case that was

discussing the court's denial of
defendants'

motions to dismiss
plaintiffs'

claim for quantum

meruit. (Opp. Br. at 6). The complaint in Rose alleged that plaintiff performed legal services for

defendants; defendants accepted plaintiff's legal services knowing that plaintiff expected to be

paid for its work; that plaintiff expected to be paid for the work performed; and that plaintiff had

been damaged in the amount of the fair value of the services rendered in an amount not less than

$724,157.25. Id. at *3. Based upon these pled specifics, the court held that the plaintiff sufficiently

stated a claim for quantum meruit. Id. Here, as Fehn has not brought a claim for quantum meruit,

and has failed to sufficiently plead the elements of a claim for implied in fact contract or unjust

enrichment, Fehn's reliance on this unpublished Order is entirely misplaced. Accordingly, Fehn

cannot escape the fact he has failed to meet the specified pleading requirements in Counts 2 and 3

of the FAC.

4
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1. The First Amended Complaint Fails To State A Claim For Breach Of

Implied In Fact Contract

In order to plead a claim for breach of implied in fact contract, the proponent of the contract

must allege "in nonconclusory language the essential terms of the
parties'

contract, including those

specific provisions of the contract upon which liability is predicated, whether the alleged

agreement was, in fact, written or oral, and the rate of
compensation."

Lapine v. Seinfeld, 31 Misc

3d 736, 741 (Sup. Ct 2011) (quoting Caniglia v. Chicago Tribune-New York News Syndicate, Inc.,

204 A.D.2d 233, 234, 612 N.Y.S.2d 146 (1st Dept. 1994); Matter of Sud v. Sud, 211 A.D.2d 423,

424, 621 N.Y.S.2d 37 (1st Dept. 1995)).

In pleading his breach of contract cause of action (Count 2), Fehn exclusively relied on his

conclusory allegations that he provided unidentified services for the Partnership, and its alleged

"successors in
interests,"

the corporate entities, and that these corporate entities
"understood"

the

services were being performed, and that Fehn was not compensated fully or reasonably for his

services. (FAC ¶¶81-84). This is not sufficient to state a claim for breach of implied in fact

contract. Fehn has not described any essential terms of the alleged contract, any specific provision

that was breached, or any rate of compensation. Lapine, 31 Misc. 3d at 741. Additionally, Fehn's

FAC does not contain any factual allegations of any conduct by the Moving Defendants (or any of

the other corporate entities) showing that they assented to a contract with Fehn or directed him to

do anything or received any benefit. At most he alleges they
"understood"

the services were being

performed. (FAC ¶¶81-84). Moreover, the fact that the FAC does not allege an amount of

compensation is fatal in that it is well settled that "price is an essential element of a
contract"

Lapine, 31 Misc. 3d at 741. Accordingly, Fehn's allegation that he rendered services for the

Moving Defendants with the expectation of compensation is wholly conclusory and insufficient

on its face to plead a cause of action for breach of implied contract.

5
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2. The First Amended Complaint Fails To State A Claim For Unjust

Enrichment

As an initial matter, Fehn is precluded from bringing both a contract claim and an unjust

enrichment claim. Unjust enrichment is, in essence, a quasi-contract claim for relief where "one

party has received money or a benefit at the expense of
another."

City of Syracuse v. R.A.C.

Holding, Inc., 258 A.D.2d 905 (4th Dept. 1999). New York law allows recovery in such

circumstances based "upon the equitable principle that a person shall not be allowed to enrich

himself unjustly at the expense of
another."

State v. Barclays Bank of N.Y., N.A., 76 N.Y.2d 533

(1990). This principle, however, will only apply "in the absence of any
agreement."

Goldman v.

Metro. Life Ins. Co., 5 N.Y.3d 561, 572 (2005). As stated by the court in Goldman:

The theory of unjust enrichment lies as a quasi-contract claim. It is an obligation

the law creates in the absence of any agreement. Here, in each case, there was no

unjust enrichment because the matter is controlled by contract (see Clark-

Fitzpatrick, Inc. v. Long Is. R.R. Co., 70 NY2d 382, 388 (1987) ("[t]he existence of

a valid and enforceable written contract governing a particular subject matter

ordinarily precludes recovery in quasi contract for events arising out of the same

subject matter")). Given that the disputed terms and conditions fall entirely within

the insurance contract, there is no valid claim for unjust enrichment.

Goldman, 5 N.Y.3d at 572. The same holds true here where Fehn makes a breach of implied in

fact contract claim and an unjust enrichment claim based upon identical facts, but not specifically

pled in the alternative. As Fehn has chosen to sue the Moving Defendants for breach of an implied-

in-fact contract, Fehn is precluded from also seeking recovery on an unjust enrichment theory.

However, even if he could bring both conflicting claims, Fehn still fails to state a claim for

unjust enrichment against the Moving Defendants. The elements of a cause of action to recover

for unjust enrichment are "(1) the defendant was enriched, (2) at the plaintiffs expense, and (3)

that it is against equity and good conscience to permit the defendant to retain what is sought to be

recovered."
GFRE, Inc. v. U.S. Bank, N.A., 130 A.D.3d 569, 570 (2d Dept. 2015). Moreover, an

unjust enrichment claim can only be sustained if the services were performed at the defendant's

6
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behest. See Joan Hansen & Co., Inc. v. Everlast World's Boxing Headquarters Corp., 296 A.D.2d

103, 108 (1st Dept. 2002) ("It is not enough that the defendant received a benefit from the activities

of the plaintiff; if services were performed at the behest of someone other than the defendant, the

plaintiff must look to that person for recovery."); Ehrlich v. Froehlich, 72 A.D.3d 1010, 1011 (2nd

Dept. 2010).

Even accepting all of Fehn's allegations in the FAC as true, the FAC fails to sufficiently

allege that the Moving Defendants were in any way unjustly enriched at Fehn's expense. Other

than the sweeping generalization that at the Partnership's direction Fehn performed unspecified

services for unspecified corporate entities for which he believes he was not fully or reasonably

compensated, Fehn has not adequately alleged that any specific benefit was bestowed upon the

Moving Defendants, the retention of which would be unjust. Nor has Fehn alleged that any of the

corporate entities, including Moving Defendants, directed him to do anything. To the contrary, he

states that and that these corporate entities only
"understood"

the services were being performed,

and that he was directed by the Partnership to perform the services. (FAC ¶¶81-84). Fehn's mere

allegation that the Moving Defendants benefitted from his alleged performance of unidentified

services, where again, it is not clear what services were performed or for which entity, are

insufficient to establish unjust enrichment See Old Republic Natl. Tit. Ins. Co. v. Cardinal

Abstract, 14 A.D.3d 678, 680 (2d Dept. 2005) ("[P]laintiff s allegation that the appellants received

benefits, standing alone, is insufficient to establish a cause of action to recover damages for unjust

enrichment."). The FAC simply fails to establish a cognizable claim that the corporate entities,

including the Moving Defendants, received any benefit from Fehn for which the corporate entities

were unjustly enriched at Fehn's expense. Accordingly, Count 3 should be dismissed.

7
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B. Fehn's Allegations That The Business Of The Band Was Conducted Through

The Partnership Defeats His Claims Against The Corporate Entities

As set forth in Moving
Defendants'

Moving Brief, Fehn's allegation throughout the FAC

that the business of the Slipknot band was conducted through the Slipknot Partnership, which

Partnership he alleges formed and operated the Slipknot corporate entities (including Moving

Defendants), defeats his claims against those corporate entities because a partnership may not

conduct business in a corporate form. When a corporate form is adopted by former partners, they

cease to be partners or have a partnership. Weisman v. Awnair Corp. of Am., 3 N.Y.2d 444, 449

(1957) ("the rule is well settled that a joint venture may not be carried on by individuals through a

corporate form."); Berke v. Hamby, 279 A.D.2d 491, 492 (2d Dept. 2001) ("as a general rule, a

partnership may not exist where the business is conducted in a corporate form, as each is governed

by a separate body of law."); Bianchi v. Midtown Reporting Serv., Inc., 162 A.D.3d 1736 (4th

Dept. 2018) (same). Fehn simply cannot have it both ways. Either the business of the band was

conducted through a partnership or it was conducted through corporate entities.

Additionally, Fehn's attempts to overcome the Weisman rule in his opposition brief are

unsuccessful. For example, Fehn's reliance on Arditi v. Dubitzky, 354 F.2d 483 (2d Cir. 1965) is

misplaced because there, the court held that the complaint for breach of joint venture agreement

stated a good cause of action under laws of New York and New Jersey, despite incorporation after

entering into the joint venture, because the complaint indicated that the parties intended the

corporation to be merely an instrumentality of the joint venture. Here, Fehn makes no such

allegation in his FAC.

In an attempt to correct this flaw in his pleading, Fehn alleges in his opposition brief that

causes of action in the alternative are permitted. Moving Defendants do not dispute that in certain

circumstance pleading alternative causes of action are permissible; however, pleading inconsistent

8
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theories and allegations within a single cause of action is improper and "[s]eparate causes of action

... shall be separately
stated."

C.P.L.R. 3014, See e.g. Biltmore Knitwear Corp. v. Chalfin, 176

Misc. 197, 200 (N.Y. Mun. Ct. 1940) (plaintiff should separately state legal and equitable causes

of action and not
"jumble"

them together). Contrary to his allegation in his brief, Fehn did not

state separate causes of action in the alternative. Rather, he makes conflicting arguments within

the same causes of action. That is, he alleges that the business of the band was conducted as a

partnership of which he was a general partner, but he also argues the business was conducted

through corporate entities, including Moving Defendants, that were "successors in
interest"

of the

Partnership. (FAC Count 2 at ¶¶78- 85; FAC Count 3 at ¶¶ 87-94). Additionally, within Counts

2 and 3, Fehn fails to distinguish what conduct is attributable to the Partnership and what is

attributable to the corporate entities, including the Moving Defendants. Rather, he just lumps them

all together and makes the sweeping generalization that he performed band-related services of the

Partnership and all corporate entities. Finally, even if a general partnership can operate through

corporate entities, Fehn alleges he is a general partner in the very Partnership that operated the

corporate entities, and thus, he cannot claim breach of an implied contract and unjust enrichment

for performing services for that Partnership's entities. Again, any potential claims Fehn has are

directed at the Partnership and Counts 2 and 3 should be dismissed.

III. CONCLUSION

For the reasons set forth herein and those set forth in Moving
Defendants'

moving papers,

it is respectfully requested that Moving
Defendants'

motion to dismiss Counts 2 and 3 of the First

Amended Complaint be granted pursuant to C.P.L.R. 3013, 3014, 3016 and 3211(a)(7) for failure

to state a cause of action, and Moving Defendants be dismissed from the case.
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Dated: New York, New York Respectfully submitted,

November 25, 2019 /s/ Melissa A. Salimbene

Melissa A. Salimbene, Esq.

Ronald L. Israel, Esq.

CHIESA SHAHINIAN & GIANTOMASI, P.C.

11 Times Square,
31st Floor

New York, NY 10036

Telephone: (973) 530-2092

Email: msalimbene@csglaw.com

Henry D. Gradstein, Esq. (admitted pro hac vice)

KING, HOLMES, PATERNO & SORIANO, LLP

1900 Avenue of the Stars,
25th FlOOr

Los Angeles, CA 90025

Telephone: (310) 282-8989

Email: hgradstein@khpslaw.com

Attorneys for Defendants:

SLIPKNOT, INCORPORATED, a New York

corporation; SLIPKNOT, INCORPORATED, a

Cahfornia corporation; KNOT MERCH LLC; SK

PRODUCTIONS, LLC; SK TOURING, INC.;

KNOT TOURING LLC; MICHAEL SHAWN
CRAHAN p/k/a "CLOWN"; and COREY TAYLOR
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Rose v. Croman, 2015 WL 1958814 (2015)

2015 WL 1958814 (N.Y.Sup.), 2015 N.Y. Slip Op. 30704(U) (Trial Order)

Supreme Court, New York.

New York County

ROSE and Rose, Plaintiff,

v.

Steven CROMAN, et al., Defendants.

No. 159165/2014.

April 28, 2015·

Decision/Order

Hon. Cynthia S. Kern, J.S.C.

*1 Recitatics, as scqüircd by CPLR 2219(a), of the papers considered in the review of this motion for:

Papers Numbered

Notice of Motion and Affidavits Annexed....................... ....................... 1

Answering Affidavits.................................... .................... ................ 2

Cross-Motion and Affidavits Annexed.......... .......................................

Answering Affidavits to Cross-Motion... ...................................

Replying Affidavits..... ....... ..... ........ 3

Exhibits.................................................................................................... .. 4

This is an action to recover for allegedly unpaid legal fees. D. F. .a .:c now move pursuant to CPLR §§ 3211(a)(7), 3013 and

3016 for an order dismissing pl±ti"'s first, fourth and fifth causes of action with prejudice and the second and third causes of

action without prejudice. For the reasons set forth below, ar^=d ' motion is denied except for the portion seeking to dismiss

plaintiff's fourth cause of action.

The rc1cvâñt facts are as follows. The 103 defendants named herein are New York landlord Steven Croman ("Croman") and

102 busincss entities that plaintif Rose and Rose alleges were owned by Croman at one point or another. Plâintiff alleges that

it perferreed legal services for defendants over the past scycñtecñ years and that in the past two and a half years ad . e

have stopped paying their bills on a regular basis. Specifically, the complaint alleges that there was an agreement entered into

between plaintiff and three of the adandan+c "approximately seventeen years
ago"

where pl±:if T was retaiñêd "to perform

services as attorneys, pursuant to an agreed-upon fee
schedule."

The c:rpl±± also alleges that "[a]pproximately two and one-

half years ago, defendants ceased paying for legal services rendered by plaintiff on a regular and timely
basis."

Thus, pl±tiE

has commenced the instant action seeking over $700,000 in unpaid legal fees. In its ccr;1:r±, plaintiff asserts the follo.ving
five causes of action: (1) account stated; (2) breach of contract; (3) quantum meruit; (4) alter ego and instrarñêñtality; and (5)

promissory estoppel. Defendants now move to dismiss the c- -=pWt in its entirety.

WESTLAW ©2019 Thomson Reuters. No claim to original U.S.Govemment Works. 1
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Rose v. Croman, 2015 WL 1958814 (2015)

On a motion addressed to the sufficiency of the complaint, the facts pleaded are assumed to be true and accorded every favórable

inference. Momne v. Momne, 50 N.Y.2d 481 (1980). "[A] complaint should not be dismissed on a pleading motion so long

as, when plai-tifs allegations are given the benefit of every possible inference, a cause of action exists."
Rosen v. Raum, 164

A.D.2d 809 (1st Dept 1990). IIowcver, "conclusory dleganens-claims consisting of bare legal conclusions with no factual

specificity--are imñcicñt to survive a motion to
dismiss."

Godfrey v. Spano, 13 N.Y.3d 358, 373 (2009).

*2 In the present case, as an initial matter,
defendants' motion to dismiss plaintiff s first cause of action for account stated on the

ground that it fails to state a cause of action is denied. A client's receipt and retenticñ of a law firm's invoices seeking payment

for professional services rendered, without objection within a reasonable time, gives rise to an acticñable account stated. See

Ruskin, Moscou. Evans & Faltischek v. FGH Realty Credit Cmp., 228 A.D.2d 294 (1st Dept 1996). Thus, a complaint will

adequately state a cause of action for account stated sufficicut to survive di=iccal under CPLR § 3211(a)(7) if the plaintiE

alleges a relaticñship in which services were rendered and that the parties assented to the ascents due for such services. See

White Plains Cleaning Services, Inc. v. 901 Pmperties, LLC, 94 A.D.3d 1108, 1109 (2nd Dept 2012).

Here, the camp!±± sufficiently states a cause of action for account stated to survive a motion to dismiss. The complaint alleges

that f-1htiE readered bills on a monthly basis for the work it performed for defendants during the preceding month, that

defendants "[m]ade no objection to the bills and
invoices"

and that these invoices remain a"+c+anding. These alleganóñs, at

least at the pleading stage, are sufficient to make out an account stated claim. To the extent adandants contend that plain+iE

fails to sufficiently plead the claim as it fails to specifically identify the invoices at issue or annex the invoices to its cesplñt,

such argument is without merit. Defendants present absolutely no authority that such action is required.

AdEenally,
defendants' motion to dismiss plaintif°s second cause of action for breach of contract on the ground that it fails

to state a cause of action is denied. A cemplñt adequately states a cause of action for breach of c0ñtract when it alleges: (1)
the existence of a contract; (2) the piniutiEs perfarmance under the contract; (3) the defendant's breach of the centract; and (4)
d:-ages as a result of the breach. See JP Morgan Chase v. J.H. Electric of NY Inc., 69 A.D.3d 802 (2nd Dept 2010). Here, the

complaint alleges the existence of a conunci betwccñ plai-tifrand defendanto as it alleges that "[d]efendants retained Rose and

Rose to perform services as attorneys, pursüâñt to an agreed-upon fee
schedule."

Further, the ccmplaint alleges that plaintiE

fully performed under the agreement, that defendants "have failed to pay plaintifs [sic] for their legal services rendered pursuant

to the
agreement"

and that defendants are currently hdchtcd to plaintiff for their breach, jointly and severally, in the amount of

$724,157.25. Thus, plaintiffs complaint states a claim for breach of contract.

*3 Further,
defendsts' motion to dismiss plaintifs third cause of action for quantam meruit on the ground that it fails to state

a cause of action is denied. To state a cause of action for qü 25 meruit, plaintiEmust allege "(1) the performance of services

in good faith, (2) the acceptance of the services by the person to whom they are readered, (3) an expectation of compensation

therefor, and (4) the reasonable value of the
services."

Scumayah v. Minnelli, 41 A.D.3d 390, 391 (1st Dept 2007). Here,

the complaint alleges that plaintiE performed legal services for defendants in good faith; defendants accepted plaintiEs legal

services knowing that plaintiE expected to be paid for its work; that plaintiff expected to be paid for the work performed; and

that plaintiff has been damaged in the amount of the fair value of the services rendered in an amount not less than $724,157.25.

Thus, plaintiff has suHiciently stated a claim for quantum meruit. To the extent defcñdants contend that pl ñtii's claim for

qua.n+"m meruit should be di=issed as plaintiff failed to differentiate among the defendants, such centention is without merit.

Such particularity is simply not necessary at the pleading stage. Indeed, this court finds that plaintiffs ccmplaint sufficiêñtly
gives defendants "notice of the transactions, occurrences, or series of transactions or occurrences, intended to be

proved"
to

survive a motion to dismiss. CPLR § 3013.

Aadi+ianally,
defendãñts' motion to dismiss plaintiEs fifth cause of action for promissory estoppel on the ground that it fails to

state a cause of action is also denied. "The elements of a claim for promissary esioppel are: (1) a promise that is eWe=tly clear

and u-digaeus; (2) reasonable reliance on the promise by a party; and (3) injury caused by the
reliance."

MatlinPatterson

ATA Holdings LLC v. Federal Express Cor poratics, 87 A.D.3d 836, 842 (1st Dept 2011). Here, the complaint alleges that
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3==te made repeated promises to plaintiff that they would pay plaintif Ts eatst=-dhg legal bills; that plaintiff relied on
defendants'

premiscs, to its detriment, as it cêñtised to perform work for which it was not being paid; that plaintiffs reliance

was reasonable in light of the parties' previous sclancesMp for fifteen years in which defendâñts paid plai=üTs legal bills;

and that as a result of such reliance it has been injured in the amount of $724,157.25. Thus,
plahtiir has sufficiently stated a

claim for promissory estoppel. To the extent defendants contend that the claim should be dismissed as there was no "clear and
r±iguous"

promise and no reasonable reliance upon a pre-isc, such argument is üñavailing on a motion to dismiss as it

goes to the merits of plaintiff s claim, which is i-appropnate for a motion to dismiss. Indeed, the only question for the court

on a motion to dismiss is whether plaintiff has stated a claim.

*4 Further, the court finds that the cespl± sufficiently alleges that defendants are liable under the above claims on an alter-

ego theory. "In order to state a claim for alter-ego liability
plaiñtii" is generally required to allege 'complete da"-An of

the cerperatión in respect to the transaction attached'
and 'that such deminatieñ was used to commit a fraud or wrong against

plaintiff which resulted in plahti"'s
injury.' "

Baby Phat IIóLiing Co., LLC v. Ke||wood Co., 123 A.DJd 405, 407 (1st Dept

2014) (quoting Morris, 82 N.Y.2d at 141). Here, the complaint alleges that

Steven Croman has not observed corporate farmalities, has intermingled and cer±gled

personal finances and finances in and among the cerperate and limited liability dcfcadâñts as ifthe carparate

and limited liability defendants were his own personal piggy bank, and has 3==i==±rd the administration

of the corporate and limited liability defendants despite the - nal cciparate or limited liability forms of

said defcñdants. Steven Croman has used such damina+ian to commit a wrong against the Pinistiff and to

cheat the Plaintiff, resulting in damages suffered by Plaintiff.

At this early pre-answer stage, these allegations are sufficient to wh =d a motion to dismiss. Indeed, "[v]eil piercing is a

fact-laden claim"
that is not well suited for rcselaticñ upon a motion to dismiss. D:z!=:2 Realty Gmup, LLC v. Fracchia,

35 A.D.3d 344, 344 (2nd Dept 2006). Moreover, a party should be entitled to obtain discovery to ascertain whether there are

grounds to pierce the cerperate veil. First Bank of Ams. v. Motor Car Funding, 257 A.D.2d 287, 294 (1st Dept 1999).

However, plaintif Ts fourth cause of action for alter ego and instrumeñtality should be dismissed as it is not a separate cause

of action. "[A]n attempt of a third party to pierce the córperate veil does not constitic a cause of action indepc=dant of that

against the corpóraticñ; rather, it is an assertion of facts and circumstances which will pershade the court to impose the co-parate

O'cligatión on its
owners."

Morris v. New York State Dep't. ofTaxation & Fin., 82 N.Y.2d 135 (1993); see also Fiber Coñsü|tañts,

Inc. V Fiber Optek Interconnect Corp., 15 A.D.3d 528 (2d Dept 2005) ("New York does not recognize a separate cause of

action to pierce the corporate veil."). Thus, as plaintiff pleads a claim to pierce the corporate veil as a separate cause of action,

such cause of action must be dismissed.

*5 Based on the foregoing,
defendañts' motion to dismiss is granted only to the extent that plahtiFs fourth cause of action is

hereby dismissed. The motion is 6therwise denied. This constitutes the decisies and order of the court.

Dated: 4/28/15

Enter:

�signature»

J.S.C.
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